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COMPIROLLER GENHERAL OF THE UNITED 3TATES
VIASHINGTON, D.C, 10548 )
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Industrial Saecurity Syntens, Iuc,
14558 Ventura Boulovard
Sheraen Oake, California 914013

. Atvsntions Nr, Thomay W, Wathun
President

Centlcwan) . | t

We refer to your lettar of Mey 16, 1973, and subsequont
correspoilencea, protasting againat the amrard of contuict Ha, FU4693-72-
C-0048 to the ll, L, Yoh Company (Yoh)} (lnitially for fiscal year 197J)
aud the exercise of an option provinion in the shove-mentioned contract
for {iscal yoar 1974,

Tha coatract in question resulted from a request for quotations

' (RFQ) P04693-72-Q-0013, 1gauad by the Los Angules Alxy Porce Station,

’ Los Angeles, Californis, for sacurlty policq saxvices, under vhich Yoh
was tha succagsful, offovor, It s your fiva® contentinn that award of
the contyact should not hava beaen mada te Yoh, You allege that Yoh
lacked the prupar parsonncl and refused to hownor a wage and fringe
benefit provision of an apreament negotiated by the pradecessor con-

7~ tractor, This protest was {irst mada to the Scuratary of the Alr Fores
v and tha intorim Alyr Porce Systems Comnmand {n July of 1972, After

. veveral), exchanges of correspondenca, youv protestes wers danied for th.
finul tima in Augus® 1972, You now raise the siaume protest, nine monthn
aftor the final adverse agency action, wvith our Office.

¢ . |
; \iith respect to this contention, section 20.2(a) of the Interim
Bid Pxotest Procedures and Standarde atates in pa:timnt part thats

" &4 & If & protast has deen filed initinlly mu\ tha
contructing agoncy, any aubseauent protogt to \"ho Gonaral
Accounting Offica filed within 5 days of notification of
adversa agency action will be conaidoved provided tlw
fuitial protest to tho agency vos mads timely. W & & .

+ As youy firet contention now queetions an alivarwe agancy avtion occurring

many nonths ago, this aspect of your protant: 1s clearly untimnly and will
not be cousidarad,
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You next contend that tha Aly Force (s legally precludad from
exarcising the option provivioa which v in the contyact awvarded tu
Yo 4n Juna of :1972, It is your bplief that the smenduent to Aimy :
Regulation (AR) 600-350, cutitlad "Standards of Conduct for Despartneat
of tho Amy Parsonnel," gection i-12 theresf, entitled "Outside enpluy-
mont of DA personnel," would prohibit such an exexcisa. Your prenise 1a
based upon the following facts, On July 1, 1972, tha dite Yoh vas to
begin porforwmen under its contract, Yoh was involvad in a laborx dispute
concorning wmges for its euployaas vho uure to psrforn under this con- |
tract, Ao its own employees refused to work, Yoh was uneble to pexform

 with its owm voxi: forcs, To remedy this eituayion, Yoh hirad saveral
- off=duty military personnel to enahls it to perform as requixed. Your

firu thon assarted that tha utilization of off~duty military perwonunsl
vas an unfair practice, Aftex giving tha natter conaideration, ths
Depastment of the Army addod a new subsaction "J" to AR 600-30, ecction
1-12, to pravent future occurrences such os that at the Los Angules Adr

: Station, The new subpoction xcads as followal

PActiva duty nilitary perscunel will not accept initial

snploymant on any nrilitary jnstallation with an employar

vho 1iv currently being struck by his civilian wmployees

on that installation.,”
You argua that since subsection "J" vas pronulgated to prevent situationa
such ay nantionad above and that had tha vegulation been in offeet when
the contract was avardad, Yoh could not have performed the contract at
the tine specified. You conclude that the Alr Forca is thorefoxe
precluded froa exercining any options in the contxact, .

Howevsr, upon exanination of subsection "J," wa find no indication
that such wou {ntended to hava a rotroactive effact, The poaition taken
by our Office on tha retroactive offect of & regulation was initially
stated in 33 C.mp, Gen. 318 (1954) and has beon raoitoratad several tivces
since, It iv sur opinion that the regulations {n effcct at tho time of
the oxenution of a contract £ix the rights of the parties under that con-
tract, The adaoption of subsequant rcgulatious cannot incirease or decrease
a party's vostad rights, &4 Comp, Gen. 472 (1955). Thercfora, as no
rotroactive invaut can be dincarned from subsection '"J," wa will not read -
such an intent into ths provimion. DNasad upon thls rationsle, eubsection

."J" ghould have no offect on contracts executed befora its adoption.

Yherefore, the contract awardad to Yol under RFQ F04693-72-(-0013 rotains
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l‘urth..v, tha adoption of subsection "J" ohou‘ld not alter any of
.lttw rights granted unier ths sbove contrect, fncluding the right o
exarcisa tha aption yrovision, Yu 17A 8.J.6,, Coutracts nec. 149, Lt
is stoted thaty '

. | ‘
"Gegerally sn option to ranow a contrazt §s tha right to
xequira the sxecuticn of a new contract while an option
to extend the teywy marely oparates td axtend tha torm of
the original agreswant,"” (Undevscoring supplied.)

' ¢ '
\te prxovision in tha contract 4in question, Amed Servicas Procurement
Raqularion (ASPR) 7-1903,22, is wpecifically entitled "OFTION TO RXTEND
SBNVICSR," This means that the Governuent had the contractual right to
‘axtwnd the tem of tha vriginal contract: Sincs ws have detemined 2hat
tha ovigiial contract was not inpaired Ly the pnasage uvf subsectivn “J,"
nodthay should eny extension of the original coniract be so impairsd,
Thevefaxe, we £ind no reascm why the adoption of subsection “J” should
praclude the exercise of thv option provision..

Your naxt contention requeste that our 0ffice di{rect the Air Force
ts conduct open bidding for this contract in licu of exsrcising tha
option provision under the contract, As stated abovs, tho contract con~
tained an aption suthovizing the Governneant to extend the contract period
for threo additional yeara, one yoar at a time. It vas reported by tha
Acting Chiof, Security Policeu, on jlovesbar 30, 1972, that Yoh had parforced
satiefactorlly during all but the flrst eleven woeks mmd anticipated
perfoirmanca vay axpectad tn ba satiafactocy ov higher, Xt was furthaer
detaruined that & nora favorable prlea could not likely Le obtuined through
sdvartieing nor wuld reprocuremoat provide tmproved perfommice, As a
rvsult of thesa findings, a Notice of Intent to Exorcise the Option was
dgsuad to Yoh en Apil 30, 1973, aa requirdd by the conitract, Your com-
pnny vas inforned of this determination by letter of May J., 1973,
e ~ Beation 1-1503 of ASPR authorizes contrict options to by exercised
upou a daterminntion that such action is most advantagenus to the
Coverupnant, price and other factors considarad, XIn this cesea the con-
" tracting officer bafora oxarcining the option datermined that Yoh's
perfornance had been satisfactory and, basad upon an informal examina-
tion of tha nsrkat, that a wmore favorable price could not likoly be
obtained through raadvortisawent. The contracting officer's duterninn-
tion involwved a projection based on existing informstion, As in any
projection, it entailod a degrea of uncertainty and another peryca using
the oans information uight hsve baaa cbla th Justify a contrary rosult, -
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Wa do not beliave that the omtracting nfficer's detarntnatioa had to

ba based on overvhelming avidence, Ve think it sufficient if his
datermination was made in good faith and was supported by subatantial
eviftance, GSeq B~173461, August 19, 197k, \la ind theve crxiteria
sat.sfiad in this case, " .

. ™ y

Your final contenticn rvequasts our 0ffice to direct the ALY Forca
to conduct open bidding for this contrudct under the newly yevised
Sarvice Contract Act, Publia Law 92473, It is your belilef that Yoh's .
failure to honor tha wvage and fringa benefit ,vovisions of the collactivae
bargaining agresment negotiataed by thy pradecessor contractoy {s a viola-
tion of the Sarvica Contract Ast and should ba taken into considaration
before exercising any of the remaining options undez the contract,

Tne datermination of whaiher thare are Service Conkracl: Act
violations undex the contract &s not tha maasponsibility of our 0ffice,
Tho Department of Labor 1s charged with overseaing the Sorvice Contract
Act, Seo 41 U.8.0, 352 and the regulations promulgated theraundar in
49 CPR 4,191, Undar this Act, the funation of our Office is limited
to the listing of persons or firms that the Fnderal agencivs or the
Becratary of Lator have found to be in violation of the law, 4l U,8,0,
334, MHoreover, undar the Aet and the ragulations, the detevmination as
to vhather a contract shall he canceled for violations of ths contract
labor standards stipulationp is a matter for ths contraciing agency.

4) U.8,0, 352(b) and 29 CFR 4,190, Accordingly, thers i nn hasia for
our Office to aet upon your requeast that :ha: contract or option provisions
with Yol be terninatad because of tha alleged labor violations., See
W177941, Septenber 21, 1973, copy enclosed,
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Yor the foregoing resyons, we find n» lazal basis to quastion the
adninistrativa action taken in exercising tia option to axtend the
contract vith Yoh, Therofore, your proteat uwust ba denicd,

, ,

' 84ncarely yours,

Paul G, Dexbling

' For the Corptrollux Genaral

' of tha United 3tates b
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